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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on 19 May 2008 has been entered. 

Response to Arguments 

2. Applicant's arguments with respect to claims 1-19 have been considered but are moot in 
view of the new ground(s) of rejection. 

3. For the purposes of advancing prosecution only, the examiner will modify the original art 
rejection to add a system wherein a degradation is tracked for a single router. 

4. In the alternative, one cannot easily separate the tracking of a path between two routers 
on the one hand, and the tracking of each router separately on the other. To put it expressly, the 
quality of a path is based solely on the quality of a router, such that one determines the other. 
This is particularly true in the case where one can charge a degradation "against at least one 
particular router," meaning that this could be fulfilled by charging a cost against two routers (one 
path) and then calculating for each router. 

5. In response to applicant's argument that Bradley is about a customer's perspective, while 
the invention is about a service provider's perspective (Pp. 8-9), a recitation of the intended use 
of the claimed invention must result in a structural difference between the claimed invention and 
the prior art in order to patentably distinguish the claimed invention from the prior art. If the 
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prior art structure is capable of performing the intended use, then it meets the claim. First, it 
would seem that both customer and service provider would be interested in both router and path 
performance, and that the definition of "underperforming" would be based on meeting the SLA. 
Second, the claims only specify the goal of making measurements, and does not state how the 
measurements will be used. Third, as shown above, the particular perspective does not change 
the structure or functionality of the measurement tracking. 

6. As for the official notice (P. 10), the examiner does not rely on such notice to determine 
tracking for a specific router, nor for having a target value for a specific path. The official notice 
is solely on the choice of the target value, which is non-functional subject matter and completely 
arbitrary. 

Claim Rejections - 35 USC § 112 

7. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

8. Claims 1-19 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

9. Where applicant acts as his or her own lexicographer to specifically define a term of a 
claim contrary to its ordinary meaning, the written description must clearly redefine the claim 
term and set forth the uncommon definition so as to put one reasonably skilled in the art on 
notice that the applicant intended to so redefine that claim term. Process Control Corp. v. 
HydReclaim Corp., 190 F.3d 1350, 1357, 52 USPQ2d 1029, 1033 (Fed. Cir. 1999). The term 
"degradation" in claims 1-19 is used by the claim to mean "cost value related to prior signals", 
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while the accepted meaning is "actual damage to the signal at the time." The term is indefinite 
because the specification does not clearly redefine the term. 

Claim Rejections - 35 USC § 103 

10. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

11. Claims 1-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over Bradley et al. 
(7,082,463) in view of Basturk (7,1 1 1,074). 

12. Bradley teaches a method and system (abstract) of determining gateway performance and 
SLA information (col. 1, line 1 - col. 5, line 15; col. 36, line 55 - col. 68, line 20) wherein a 
management server connected to router devices (col. 5, lines 15-30) and controlled via a web 
interface (col. 5, lines 30-35) wherein path measurements are collected and stored within a 
matrix (col. 5, line 35 - col. 6, line 10; col. 6, line 65 - col. 7, line 5). Test result overlaps are 
tracked, as are start and end times (col. 8, line 40 - col. 9, line 30). The system tracks threshold 
and problem information (col. 9, line 30 - col. 21, line 30), including R-Factor equivalent VoIP 
voice quality data (col. 21, line 30 - col. 24, line 60), and of data manually entered into the 
matrix (col. 24, line 60 - col. 31, line 15) and reported as a source x destination router report 
(col. 31, line 10 - col. 34, line 50, esp. col. 33, lines 30-35 and col. 34, lines 5-15). 

13. Bradley teaches at the very least tracking a number of said degradation over a period of 
time for two routers forming a path, wherein the degradation of each specific router would be 
determinable by one of ordinary skill in the art with a predictable result that is obvious to try. 
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Bradley does not expressly disclose tracking for a specific router per se. Basturk teaches a 
method and system (abstract) of making quality measurements on a path in a VoIP network (col. 
1, line 1 - col. 4, line 65; col. 9, line 50 - col. 10, line 65) wherein a particular router is charged 
and tracked (col. 5, line 20 - col. 6, line 30) such that the tracked degradation is provided to 
underperforming routers (col. 7, line 25 - col. 9, line 50). At the time the invention was made, 
one of ordinary skill in the art would have added Basturk to Bradley in order to improve load 
balancing in a case of multiple paths (col. 2, lines 20-30). 

14. For claim 9, Bradley teaches several threshold values, including 75 (col. 32, lines 35-55), 
but does not expressly declare 70 as a threshold value. 

15. Examiner takes Official Notice (see MPEP § 2144.03) that a changed threshold in a 
computer networking environment was well known in the art at the time the invention was made. 
Both models are standard techniques equally effective in determining a threshold crossing. The 
substitution would have been obvious to one of ordinary skill in the art at the time of the 
invention as the particular threshold value is irrelevant, as each is a standard technique used by 
the ordinary artisan and both have been recognized to provide a good estimate. Therefore, the 
motivation to change the threshold value remains personal preference. 

16. The Applicant is entitled to traverse any/all official notice taken in this action according 
to MPEP § 2144.03. However, MPEP § 2144.03 further states "See also In re Boon, 439 F.2d 
724, 169 USPQ 231 (CCPA 1971) (a challenge to the taking of judicial notice must contain 
adequate information or argument to create on its face a reasonable doubt regarding the 
circumstances justifying the judicial notice)." Specifically, In re Boon, 169 USPQ 231, 234 
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states "as we held in Ahlert, an applicant must be given the opportunity to challenge either the 
correctness of the fact asserted or the notoriety or repute of the reference cited in support of the 
assertion. We did not mean to imply by this statement that a bald challenge, with nothing more, 
would be all that was needed". Further note that 37 CFR § 1.671(c)(3) states "Judicial notice 
means official notice". Thus, a traversal by the Applicant that is merely "a bald challenge, with 
nothing more" will be given very little weight. 

17. The specific value of the threshold does not patentably distinguish the claimed system. It would have 
been obvious to one of ordinary skill in the art at the time the invention was made to provide any threshold 
value in the system taught by Bradley because the subjective interpretation of the optimal threshold value does 
not patentably distinguish the claimed invention. 

Conclusion 

10. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. They regard further teachings on degradations and costs. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MELVIN H. POLLACK whose telephone number is (571)272- 
3887. The examiner can normally be reached on 8:00-4:30 M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jason Cardone can be reached on (571) 272-3933. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Melvin H Pollack/ 
Examiner, Art Unit 2145 
31 July 2008 



